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Abstract
This study aims to explore the Bush Doctrine and the arguments and counter arguments used in reference to it. It further examines the extent to which this doctrine lies in harmony with international law and  how it could be used as a legal ground to take action against Iran in the future.

The study concludes that the Bush Doctrine no longer has any significance and should not. The arguments given by the US (which are weak and political rather than legal) have been destroyed by the counter-arguments to the Bush Doctrine.  Hence, the research question for this study is, could the Bush doctrine be used in the future (particularly in the case of Iran) to preempt an attack? It was concluded that from a legal standpoint, it is difficult to envisage that these arguments could be presented again in order to attack Iran. 
Key words: Bush Doctrine, International Law, Self Defence, Customary Law, non-imminent attack

ملخص
هدفت  هذه الدراسة للوقوف على ما يسمى بنظرية بوش في نطاق القانون الدولي العام، وقد تناول البحث الحجج التي قدمت للدفاع عن المذهب، والحجج المضادة له، للوصول إلى مدى انسجام المذهب مع أحكام القانون الدولي العام، وإلى أي مدى يمكن استخدمه كذريعة قانونية للهجوم على إيران في المستقبل.

وقد توصلت الدراسة إلى نتيجة مفادها أن هذا المذهب قد فارق الحياة ، وينبغي دفنه، ذلك أن الحجج التي قدمتها الحكومة الأمريكية والتي يمكن وصفها بأنها سياسية أكثر منها قانونية لم تستطع الوقوف في وجه الحجج المضادة لهذا المذهب، وكل ذلك يقود إلى نتيجة مفادها صعوبة تصور استخدام هذا المذهب في إطار القانون الدولي العام، كمبرر للهجوم على إيران مستقبلا.
الكلمات الدالة: القانون الدولي العام، نظرية بوش، الدفاع عن النفس، الأعراف الدولية، الهجوم غير الوشيك

1. Introduction:

The law is the mirror which reflects the present. It is not a consistent theory or script or words far from change. It develops with changes in society. This logic applies in national and international law. The use of force also reflects the previous logic. It developed from the liberty to use force to prohibition as a general rule. This rule has an exemption which is self-defense.(
) 
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The state is free to respond to an armed attack initiated by another state with some conditions. The inherent right of self-defense requires an imminent armed attack and there is no time for deliberation.(
) 

The traditional theory for self-defence was applied and consistent until 9/11 attacks in the United States (US). The US tried to detract from the traditional theory of self-defence in response to an armed or imminent attack to take action even in non-imminent attack.

      Subsequently new terms have appeared, such as 'preventive', 'pre-emptive', 'anticipatory' and the 'Bush Doctrine' which have all been used in different ways by different writers.(
) These terms are not found in the UN Charter or in other treaties.(
) For the purpose of this study, we will use anyone of these terms while emphasis must be drawn that these terms means that the use of force is in respond to a non-imminent attack.

      This study aims to explore the Bush Doctrine and the arguments and counter arguments used in reference to it and to what extent this doctrine lies in harmony with international law and to what extent the Bush Doctrine could be used as a legal ground to take action against Iran in the future.

2- September 2001 and the Bush Doctrine:

      As declared by the US, it was attacked by Al-Qaeda on the 11th of September, 2001. The Security Council adopted Resolution 1373 which cited that acts by international terrorism constitute a threat to international peace and security.(
) In the meantime, the US  issued a new National Security Strategy. This new strategy includeda policy of pre-emptive action in self-defense, known after that as the ‘Bush Doctrine’. That was because President G.W. Bush pushed the pre-emptive self-defence in order to counter a pure threat.(
)
2.1. The doctrine arguments:

      Self-defence was the legal basis used by President Bush.(
) He stated in the state of the Union Address in 2002, that the war against terrorism was a the first  step. Despite the on-going war against terrorism in Afghanistan, he moved the attention towards which he called, the ‘Axis of Evil’. This Axis included Iraq, Iran, and North Korea. As declared by the US, these states were developing weapons of mass destruction which might be used against the US. These declared apprehensions were the pretext used by the US for pre-emptive self-defense.(
)
      Afterwards, the US indicated that circumstances had altered, arguing that the requirements of imminent attack must be adopted. Force could be used although without an actual attacks.(
) This statement was suspected by the majority of states questioning the ambit of the doctrine and if it was a shift in the law.(
)Iraq was obviously the next target, which the US gave arguments for the contemplated military action against.(
)
      It was  argued that the ‘restrictive approach’ to  an imminent attack contradicts the right of self-defence in the new circumstances and the developing nature of war.(
)In the nuclear weapons era, maintaining peace and security demands an alternative approach to the traditional concepts of self-defence which must be embodied in a revisited version of the UN Charter.(
) Furthermore, the gravity, capability and nature factors of the attack must be taken into assisting the self-defence doctrine.(
)
      President Bush notably stated that by rejecting to endorse the war, the UN would become irrelevant.(
)Furthermore, it was  argued that the UN Charter was out dated and the ‘Bush Doctrine’ does not violate the current law due to the redundancy of the Charter which does not reflect the need of practice.(
)This view was reflected in the US Strategy. (
)
      In the meantime, the British government justified the war against Iraq and obtained consent from both the Parliament and public opinion, declaring that Saddam Hussein’s regime (in respect to weapons of mass destruction) (WMD) constituted a serious threat.(
) Robert Cooper, Blair's former policy adviser argued that there was a commitment to the pre-emption and preventive attack doctrine.(
) In relation, there is nothing in international law to prohibit anticipatory self-defense.(
)
Article 51 of the Charter does not define the concept of self-defence which means there is a need for international customary law for the definition and criteria.(
)  The right of inherent self-defence exists in customary international law, independently of article 51.(
) The problem lies in whether anticipatory self-defence is really recognized under customary international law. The existence of this customary right is usually founded on what is called the Caroline case.(
)
2.2. Counter-arguments:

There are several counter arguments presented as will be examined below.

a- Interpretation of the Charter articles

      The combined reading of article 2(4) and Article 51 of the Charter indicates that the ‘inherent right of individual or collective self-defence if an armed attack occurred', the use of self-defence is conditioned in an armed attack and not a threat of force. (
)Article 2(4) prohibits the use and the threat of the use of force. The latter term was deliberately omitted from article 51.(
)
      The word ‘armed attack’ was deliberately used in article 51 of the charter.(
) According to article 31 of the Vienna convention, any expression is supposed to have its normal meaning. It can not be interpreted out of the ordinary meaning unless evidence is shown that the parties’ intent was different. The term 'armed attack' is clear. The charter doesn’t mention merely ‘attack’ or ‘aggression’ to use the inherent right of self-defence. Therefore the new theory of preventive self-defence is incomparable with the Charter.(
)It is obviously clear that there was no armed attack that could be attributed to Iraq to apply article 51 of the UN Charter.(
)
b- Vagueness of the Doctrine

      The Bush Doctrine is very problematic. The scope and extent of the doctrine is not clear in the 2002 US National Security Strategy and 2006 version. Neither the UN role is clear nor the action which triggered the pre-emptive reaction.(
)France led the attitude that the of the doctrine was dangerous. It was argued that any state could claim that there is a threat to its security and response with pre-emptive action. What will be the attitude if China claimed it was threaten by Taiwan and take a pre-emptive action? What will be the Europeans and the Americans’ reaction?(
)
c. Customary law


      Customary law originates from customary repetition between states accepted as a law.(
)Customary international law recognizes that states enjoy the right of self-defence short of armed attack. The state may take anticipatory measures to deter such a threat but with some conditions. Firstly, the state must have exhausted all other means of defence and secondly, the threat must be imminent. Lastly, the defensive actions must be proportionate to the imminent danger.(
)
      Nevertheless, some commentators seem to extend this traditional approach, arguing that the right of self-defence is deep-rooted in general international law and the purpose of article 51 is to explain the Security Council’s power. However, this is not clear according to the Vienna Treaty in respect to the treaty's interpretation.(
)
      It is ‘counter factual’ to attribute the concept of preventive self-defence beyond the Charter in customary law. It is doubtful that this customary law exists. In fact, even in the precedent of the Caroline case, the aggression in that case had actually been in progress.(
) Moreover, the concept of self-defence did not exist before 1945. It was solely a political excuse to use force, not a legal concept.(
)However, the inherent right of self-defence in customary law as based on the Caroline case, requires an imminent armed attack and there is no time for deliberation.(
) In the meantime, and after more than a century, the whole concept of war was inverted from the freedom to use force to the prohibition.(
)Consequently, it is counter-logical to rely on the ‘extra-charter’ customary right of self-defence if it contradicts the limitation inherent in article 51 to use force in response to an ‘armed attack’.(
)
d- The ICJ approach

      The  International Court of (ICJ) has frequently emphasized the condition of armed attack. In the Military and Paramilitary activities in and against Nicaragua it ruled that ‘the State which is the victim of an armed attack...there is no rule in customary international law permitting another State to exercise the right of collective self-defence on the basis of its own assessment of the situation’.(
) It ruled also on the legality of the threat or use of nuclear weapons and the prohibition of the use of force except if an ‘armed attack’ occurred(
) Furthermore, it ruled on the legal consequences of the construction of the wall in the occupied Palestinian territory that ‘article 51 of the charter thus recognize the existence of an inherent right of self-defence in the case of armed attack by one state against another state’.(
) Although the court did not expressly excluded pre-emptive self-defence in these judgments, the court plainly seems reluctant to pre-emptive war.(
)
e. The Precedents in respect to Iraq

      In 1993, The Iraqi intelligence headquarters building in Baghdad was bombed by the US. The US argued that this was in response to Iraq's attempt to kill President Bush while visiting Kuwait, by a bomb which was discovered one day before, arguing that it was self-defence, using Article 51 of the charter to defend its argument.(
)  Neither the Security Council nor the General Assembly condemned the US for its action.(
),  which could be understood due to Iraq's invasion of Kuwait and could not be taken as a fact to establish a new self-defence doctrine in these circumstances.(
)
      However, it is plain that the incident in international law does not enshrine the Bush doctrine.(
)  For example, Israel destroyed the Iraqi Nuclear Reactor in 1981. It alleged that it had performed an elementary act of self-defence according to article 51 of the Charter, although this allegation was not accepted by the international community. This act was strongly condemned in the Security Council Resolution 487.(
) Furthermore, Israel's allegation was entirely baseless, in fact and in law. Instead, this act was viewed as aggression according to the Charter and the aggression definition in the Assembly resolution 3314(
) adopted in 1974.(
)
f- The UN and International Debates

      It is obvious that international law does not support the Bush doctrine.(
) The majority of States opposed any use of force against Iraq in the absence of an imminent threat to peace and denied the justification of self-defence as lawful.(
) Invading Iraq in 2003 which despite the legal arguments calling for  pre-emptive self-defence was rejected as a legal basis in the Security Council. For example, Malaysia, Yemen, Vietnam, Palestine, and Lebanon rejected it.(
) Furthermore, France, Germany and Belgium frequently refused any pre-emptive unilateral action and asserted the need to preserve the Security Council authority.(
)The same attitude was declared from the Non-Aligned Movement which contains the majority of the UN members. They repeatedly rejected the Bush doctrine.(
) Moreover, the General assembly debate on Larger Freedom showed the rejection of the doctrine . (
)
g. Weakness Indicators from Inside the Aggressor States 

      In his advice to the government, the UK Attorney General doubted the Bush Doctrine which intended to respond to a non-imminent attack and its existence and recognition in international law.(
) It could be argued that the US and UK official reports about the connection between Iraq and Al-Qaeda and the Iraqi threat by WMD were  political, non -legal, arguments.(
)Moreover, the US and the UK did not rely formally on the Bush Doctrine as a legal basis for the Iraq invasion in 2003.(
) It is also interesting to note that the National Security Strategy demanded to adapt pre-emption self-defence in new international law, not considering it as a part of current law.(
)
      Nevertheless, it could be argued that until the Security Council resolution 1141, the US based its intent to invade Iraq according to the concept of preventive war. The same attitude was cited by President Bush in the UN General Assembly in the attempt to make a connection between Iraq and Al-Qaeda and declared that Iraq had WMD.(
)
 Yet, it was obvious that the international community was reluctant to embrace the Bush Doctrine. This attitude compelled the US to use a combination of two weak arguments, to base its war on;  pre-emptive self-defence and SC Resolutions.(
) However , the UK and Australia who contributed in invading Iraq in 2003, did not use the Bush doctrine as a part of their legal arguments. Instead, they relied solely on the Security Council Resolutions.(
)
      The international community's reluctance to accept the Bush Doctrine had an effect on the 2006 US Strategy. There was neither mention of international law nor mention of the UN role in maintaining international peace and security.(
)
4. A Comparison between Iraq and Iran

      From a US perspective, there is similarity between Iraq and Iran. Both of them were included by President Bush in the so-called ‘Axis of Evil’ in 2002.(
) The Bush administration developed the Bush doctrine not only to use force against Iraq but also to extend it to all ‘rogue States'.(
) Moreover the US National Security Strategy 2006 cited that Iran was attempting to produce WMD as well as harboring terrorists and sponsoring them abroad. The US further argued that Iran  constituted a threat to Israel, a threat to peace in the Middle East, a threat to democracy in Iraq; and the denial of Iranians right to freedom.(
) This attitude indicates that the US was planning to use pre-emptive action to prevent Iran from acquiring MDW.(
)
      In the meantime, Iran was not compliant with its NPT obligation in 2005. The matter was referred to the SC while Iran claimed that it had successfully enriched uranium. The SC adopted Resolution 1696 which demanded Iran suspended enrichment to be certified by the IAEA or it would face appropriate measures according to article 41 of the Charter. The IAEA reported the non-compliance of Iran. Consequently, the SC imposed sanctions on Iran in Resolution 1737(
) and 1747(
) (2007). It is noticeable that the language used in these resolutions was intended to be very cautious and did not allow the unilateral use of force.(
)
      To conclude, it could be argued that the US's attitude against Iran is aggressive and the US may threaten it with force (in considering it as a rogue state) without respecting international law.(
) However, any use of force against Iran by the US would obviously be illegal and would contradict the theory of self-defence. 

5. Conclusion

      The US used several arguments before invading Iraq. These were: The Iraqi threat by developing WMD; Iraq's support for terrorism; the need for democracy in Iraq and the Middle East; regime change in Iraq, bringing Saddam Hussein to justice and the Iraq threat for Israel. It is notable that the US is using the same claims against Iran.

     However, it may be argued that these arguments as put forward by the US, were used to hide the real reason behind the intended war, which was that after  9/11, the US was under pressure to strike the Arab-Muslim world’.(
)
      Saddam Hussein had no WMD and no link with terrorists. Iraq did not constitute any danger in the region after 12 years of blockade. In fact, the real intention of the US was changing Saddam's regime, not because it was compelled but because it wanted to. Iraq was a testing ground for the Bush Doctrine. Iraq was a suitable victim not because it was strong but because of it weakness and could be attacked without anxiety of the consequences.(
)
      However, and legally speaking, it seems that the Bush Doctrine no longer has any significance. The arguments given by the US have been destroyed by the counter-arguments to the Bush Doctrine. The arguments were weak and political rather than legal. From a legal standpoint, it is difficult to envisage that these arguments could be presented again. The US Defence Strategy is a political view, not a legal one. Moreover, there has been no mention of international law which indicates that the US administration feels that the Bush Doctrine cannot be defended and used to persuade the international community. If the US wants to destroy Iran's capabilities- and it will,- this will be an illegal action, as was invading Iraq in 2003.  
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