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1..historical background 

The term "public institution" has been defined as an administrative legal person established by virtue of a specified law to practice financial, industrial, commercial or agricultural activity, and enjoy a financial independence so that the rights and obligations of this person are considered to be independent from those of the state.
 For "official Public institution” the Laws Interpretation Council (LIC) has determined the necessary elements that must be met in any institution to be considered as an official public institution, these elements are: 
a) It must be one of the administrative law persons and must be administrated by public law methods, and must make use of the public authority privileges in order to achieve its purposes; 

B) The services presented by it must be of a public characteristic; 

c) Its revenue must be considered a public revenue and it must follow (accounts and the related supervision) the general rules that govern state revenue; 

D) Its employees must be public employees whose decisions are considered to be administrative decisions; 

e) It must have the right to conclude contracts and enjoy several financial privileges.
Nevertheless, one must notice that Public bodies don’t always act as public authorities, so, they are deemed to be engaged in activities as public authorities when they do so under a special legal regime, applicable to them, or where they make use of “public powers” 
. 
The University of Jordan (UJ) was the first governmental university that have been established by the law no.34 of 1962, 
 and article (3) of that law stated that UJ is considered to be an independent legal person without mentioning if it is public or officially public institution, fortunately, The Laws Interpretation Council (LIC) has determined UJ as one of the official public institution in his decision no.8 of 1973. 
 Later on, an other governmental university had been established by the law no.(9) of 1976 called Yarmouk University (YU),although articles(3, 4) of that law described it as a national legal person for higher education that enjoy administrative and financial independence, the law didn't refer to the question of considering it public or official public institution, 
 the LIC considered this university- as one of the fourteen institutions mentioned in that decision - indirectly as an official public one by his decision no.(17) of 1979, 
 and directly by the decision no.(1) of 1980 Through making analogy between the UJ law and the law of this university and stated that since YU law is identical to the UJ law relating to the elements of official public institution then the status must be the same. 

During the years 1977-2010  other eight governmental universities have been established including: Mutah University (MU) by its law no.11 of 1981 (temporary law) which became law no.26 of 1985, Jordan University of Science & Technology (JUST) by the law no.31 of 1986, The Hashemite University (HU) by the law no.18 of 1992, AL-Balqa Applied University(BAU) by the law no.13 of 1997, Al-Albayt University(AABU) by the law no.17 of 1997, AL-Hussein Bin Talal University(AHU) by the law no.21 of 1999, Tafila Technical University(TTU) by the law no.1 of 2005, German Jordanian University(GJU) by the law no.18 of 2005(temporary law) which became law no.26 of 1985, 
for both AL-Balqa University and Al-Albayt University article(3) of their laws have mentioned explicitly their legal nature  as official public institutions for higher education, whereas, other eight universities laws didn't do so, nevertheless, generally the laws governing the ten Jordanian governmental universities met the elements which have been specified by LIC in the previously mentioned decision no.(19) of 1965. 

Since 1979, the Jordanian Legislator have started to enact unified legislations relating to governmental universities issues. First, the legislator enacted the Law no. 20 of 1979 titled 'Additional Fees for The Benefit of Universities of Jordan and of Yarmouk ', 
 that law was modified in 1985 by expanding its title and scope to cover Mutah University, 
 in the same year the legislator have realized the importance of establishing other governmental universities to cover all Jordanian territorial governorates, hence, the above-mentioned additional fees law have been modified to cover all governmental universities which was established or will be established, So, the title of that law was replaced by 'Additional Fees for The Benefit of Jordanian Universities' . 
 Second, the legislator enacted general unified law titled 'The Jordanian Universities Law' no.29 of 1987 to be implemented side by side with the governmental universities specific laws (either the existed legislations or future legislations). 
 Until that time Jordanian universities were the only official universities for higher education, that general unified law only stated that the public university is not-for-profit national institution for higher education that enjoy financial and administrative independence. 

Since 1989 and according to the private universities law no.19 of 1989 the higher education has become accessible by private universities that can be established depending on that law. 
 the "private university" ,according to article (5) of that law, is a private legal person of higher education that enjoys administrative and financial independence, in the year 2001 two laws have been enacted: the Official Jordanian Universities Law no.42 of 2001 which defined the "governmental university" as an official public legal person that is established according to higher education and scientific research law and enjoy administrative and financial independence to achieve the purposes of higher education and scientific research in harmony with higher education public policy. 
 whilst, articles (2, 3) of the Jordanian Private Universities Law no.43 of 2001 defined the "private university" as a private legal person that is established according to the higher education and scientific research laws and enjoys administrative and financial independence to achieve the purposes of higher education and scientific research in harmony with higher education public policy. 
unfortunately, the definitions of both public and private universities contain a legislative drafting  defect because the two laws had stated that the  establishment of these universities is according to the higher education and scientific research law, whilst,  higher education and scientific research law didn’t contain any provisions regulating the establishment process.

2. The Legal Nature and the Current Related Laws 
According to article (2) of The Jordanian Universities Law no.20 of 2009 (JUL) a "Jordanian university" is defined as "public or private institution for higher education that grant university degree", this definition cover both public and private universities but still isn’t that clear since it defines university as an institution that grant university degrees, so that the definition needs to be defined specially in relation to the terms (university degrees) and (higher education), these terms have been clarified by article(2) of The Higher Education Accreditation Commission Law no.20 of 2007, 
 which defines "higher education" as( the education whose period is not less than one academic year after high school education certificate  or equivalent certificate). 

So, governmental university is a public sector institution for higher education in which education lasts for a period not less than one academic year after high school education certificate or equivalent certificate. The governmental university according to article (3) of JUL is considered to be a legal person that enjoy financial and administrative independence capacity, 
 according to this capacity it can gain the ownership of movable and immovable properties, conclude any legal transaction including concluding contracts, take up loan under the approval of the cabinet, receive grants , donations and contributions. 
3.The Financial Independence of Governmental Universities 
Article (115) of the Jordanian constitution of 1952 provided that  " all collected taxes and other state revenues must be sent to the treasury and included in the state budget unless otherwise stated by the law, and that the public revenues of the treasury can't be  allocated or spent for any purpose of any kind except according to the law". 
 As a result, the main constitutional principle in that article is the principle of the State budget inclusiveness, which means that all public revenues must be included in the state budget pool out from which all expenditures allocated and spent, but the constitution allows some exceptions that can be made only by the legislator through law enactment, one of these laws that include an exception from the general rule of art.115 is mentioned in The Jordanian Universities Law No. (20) of 2009 and all other governmental universities laws, this exception embodied in considering the governmental universities as an independent public-law person that enjoys legal personality and financial independency. 

The legal personality and financial independence mentioned in article (3) of The 2009 JUL are one of the elements of the governmental universities official characteristics. The existence of financial independence means that these universities have their own budgets; these budgets are considered to be wholly separated from the state budget. Article 24(A) of The JUL provides that the governmental universities have their own independent budget, whereas, article (25) enumerates the budget revenue sources which consist of the following: 1. Tuition fees, 2. The proceeds of movable and immovable properties, 3. Income gained from conducting teaching, consulting and research activities at faculties, institutes and centers, in addition to the income of the productive projects and the university facilities, 4. Gifts, grants, wills, and others, subject to the approval of the cabinet if the source is non​  Jordanian, 5.Any other revenues,6.The financial allocations for the governmental universities in the State Budget. 

Another characteristic of the governmental university financial status is that it enjoys the same exemptions and privileges that state departments and ministries enjoy, this characteristic is one of the standards that have been determined by LIC for an institution to be considered an Official one : it must be established by laws and enjoy its own legal personality, administrative and financial independence, administrates one of the state public utilities according to the state public policy, connected to one of the state ministries, represented in its judicial procedures by the state attorney, enjoys the same exemptions and privileges of the state departments and ministries, its revenue must be administrated and supervised similarly to that of the state.
 
One could notice that the sources mentioned in The JUL of 2009 is different compared to the previous Official Jordanian Universities Law no.42 of 2001,the current law doesn’t contain any reference to the universities shares of custom duty and additional fees which was mentioned in article(17) of the law of 2001. Moreover, the drafting of resource item relating to the state financial contribution in the governmental universities has been changed intentionally, i.e., while the old article (17) referred to the state contribution as a source of revenue by describing that contribution as (the annual grant in the state budget allocated to the universities), the new phrasing language reveal a policy of reducing the public revenue contribution to universities budgets.

 This reduction in the public revenue contribution might partly  be a result of  the “golden straitjacket” economical polic​ies that countries must follow which includes: privatization, a balanced budget, lower tariffs, removing restrictions on foreign investment, and eliminating subsidies to state firms
 including universities. it's also true that This policy in considering  education as a public good that deserve strong societal support and The shifting in government policy from supporting governmental universities budgets  to investment in the marketplace for higher education services (subsidized loans and tax benefits to students and parents), may lead us to say that  education(which is traditionally considered as public service to the whole society  not private good/service only to the benefit of students)  has actually become  more and more a private good that should be paid for by the individuals who benefit most directly from it
.

4. The Financial Privileges of Governmental Universities 
The financial privileges of governmental universities include: the treasury contribution to universities budgets and their exemption from taxes, fees and other public financial duties: 
4.1. The Treasury Support as the Main Source of the University Revenue   
Governmental universities have their own independent budgets, the sources of revenue of these budgets include fees and taxes imposed by the state for the benefit of these universities and the annual governmental grant as determined in the state budget, all of these universities enjoy full exemption from all taxes, fees and other public duties and are treated in the same way as state departments and ministries. This could be found in articles (29, 30) of (UJ) law no.52 of 1972 as amended and UJ law implemented on(JUST) since JUST law no.31 of 1986 states in article(4) that UJ law govern JUST, articles (7, 43) of (YU) law no.25 of 1985, articles (11, 19) of (MU) law no.26 of 1985, articles (14, 15) of (BAU) law no.13 of 1997, articles (26, 27) of (AABU) law no.17 of 1997, articles (7, 9) of both (AHU) law no.21 of 1999 & (TTU) law no.1 of 2005, articles (7, 11) of (GJU) law no.33 of 2006, the canceled (HU) law no.18 of 1992 stated in article(4) that UJ law govern (HU) whereas the new (HU) law no.32 of 2006 doesn’t contain any reference to the budget sources of revenue or tax and fees exemption of the university depending on articles (17, 18) of the Official Jordanian Universities(OJUs) Law no.42 of 2001 as amended which was replaced by The current (JU) law no.20 of 2009 (articles 25&27).

Governmental universities used to be supported directly through allocating of taxes and fees which were imposed for the benefits of them, historically when the legislator had established (UJ) in 1962 its budget were mainly financed through governmental grant, then, in 1964 a tax called UJ tax had been imposed according to the UJ tax law no.26 of 1964, 
 article (3) of that law had imposed a tax at a rate of 1 % on imported goods that were subjected to custom duty, to be collected by custom authority. In 1966 that tax was cancelled according to article (6) of the (Unification Of Taxes and Fees Imposed On Exported, Imported and Locally Manufactured Goods) Law no.52 of 1966, 
  depending on that law an executive regulation no.60 of 1966 had been issued, article (2) of that regulation had imposed additional fees at a 4% rate on the imported goods for the benefits of UJ,YU and MU which was applied until march 1st ,1997. 
 
In 1973 (The Additional Fees for The Benefit Of UJ) law were issued to cover several duties including 1% of the distributable profits of public shareholding companies and private shareholding companies,0.5% of the revenue of industrial and commercial chambers and land related transactions…etc. 
 This law had been replaced by (The Additional Fees for The Benefit Of UJ and YU ) Law of 1979 to cover several duties including: 1% of the distributable profits of public shareholding companies and private shareholding companies,1% of the revenue of industrial and commercial chambers and land related transactions…etc. 
  In 1985 this law was modified by adding Mutah University (MU) to the title of the law so that it would benefit from that law. 
 In 1987 and according to The Modifying Law no.34 of 1987 the title of the law had been changed and extended to cover all official universities, the new title became ( The Additional Fees For The Benefit of Jordanian universities). 
 

In 2006 , as a result of several steps which have been taken by the government and civil society institutions to draw the long-term future policy of the country, the National Agenda for the years 2006​-2015 have been issued to cover almost all sectors. 
   The Agenda provides, in the (financial reform chapter (7)), that the financial support of the government to the public institutions except for (universities and municipalities) must be reduced substantially, 
 whilst, the higher education chapter(10) states that the financial support shortage and the increasing demand on higher education have negative effects on higher education quality and registration standards, 
 
The drafters of chapter(10) have discovered the cause of higher education sickness, but when they face (the option of kill or cure) instead of curing the sickness they contradict with chapter(7) that keep the financial support by stating that the cure is to kill the higher education public sector, the medical prescription includes: A- to Formulate a plan to restructure educational fees depending on bases of higher education actual cost and individual average income,  B- to direct the current governmental financial support to central fund that financially aim to support poor  diligent students, C-to establish a fund which aims to support universities creative developing projects, this fund consists of public and private contributions,  D-to connect the governmental financial support with students needs and the outcomes of universities performance evaluation, E-to draw and activate new alternative strategies for financing universities from other resources such as establishing service centers for consulting services, medical service, geometrical and technical services etc…. 

Fortunately, the pharmacist of the above prescription, i.e., the drafter of the National Strategic Plan Of Higher Education and Scientific Research that covers the period (2007-2012) intentionally considers and understands the above mentioned (alternative strategies for financing universities from other resources) to be (additional strategies not alternative one) and emphasizes, in the drafting of the strategy main goals, on: The continuity of the governmental obligation to cover the official universities debts(the first goal), draw additional strategies for financing universities(the fourth one), the governmental obligation to cover official universities capital cost(the fifth one), 
 these goals have been appeared in the ministry of higher education working plan(items 2,4 and 5). 

In order to reveal the state of harmony between ministries in achieving National Agenda goals one must knock the Ministry Of Finance door and study its commitments especially in this field, because in the end the real drafter is the financial drafter. So, in the Prime Minister Official Statement no.(10) of 2008 for the purpose of preparing the draft of the state budget law for the year 2009, assumption (I) of the statement stated that: 'a clear methodology of evaluating the government financial support to the official units must be established, so that these unites must depend essentially on their own resources for the purpose of gradually removal of the support with the exception of unites that their activities nature demand the continuity of the treasury support, such as: units working in social and training fields', 
 the same idea is well-established in the Prime Minister Official Statement no.(13) of 2009 for the purpose of preparing the draft of the state budget law for the year 2010 with some examples of the unites that its' financial support will gradually stop and of the units that their activities nature demand the continuity of support, but for the last mentioned ones their expenses must be restrained. 
 Unfortunately, by the end of the year 2009 the new income tax law of 2009 contained article (69) which cancelled several laws including the Additional Fees for The Benefit Of Jordanian universities law no.4 of 1985 as amended so that the cancellation stated to be effective by January 1st ,2011. 

The gradually removal of the treasury support policy was repeated in assumption (4) of the Prime Minister Official Statement no.(17) of 2010 for the purpose of preparing the draft of the  State budget law for the year 2011,but this statement contained a new policy toward official public universities to overcome the financial effects of the cancellation of The Additional Fees law that stated to be effective by the first day of the year 2011,this new policy includes an allocation of forty million dinar (JD) to be specified as additional financial support for the  governmental  universities. 

4.2.4.2. General Income Tax Related Exemptions of Governmental Universities
All governmental universities enjoy full exemption from all taxes, fees and other public duties and treated in the same way as state departments and ministries. 

This exemption could be found in article ( 30) of (UJ) law no.52 of 1972 as amended and UJ law implemented on(JUST) since JUST law no.31 of 1986 states in article(4) that UJ law governs JUST, article ( 43) of (YU) law no.25 of 1985, article( 19) of  (MU) law no.26 of 1985, article (15) of (BAU) law no.13 of 1997, article(27) of  (AABU) law no.17 of 1997, article ( 9) of both (AHU) law no.21 of 1999 & (TTU) law no.1 of 2005, article(11) of (GJU) law no.33 of 2006, article (27) of (JU) law no.20 of 2009. 
 
The treatment of governmental universities in the same way as state departments and ministries which have been mentioned in article (27/B) of (JU) law no.20 of 2009 may lead us to ask ourselves about the tax treatment of the state departments and ministries so that we could make the comparison.

No one could find any article r in the constitution nor can they find any in the income tax law that explicitly determines the state departments and ministries income tax related status. 
  Nevertheless, this doesn’t mean that they are subject to income tax because state departments and ministries don't enjoy any autonomous legal personality, i.e., the state as the main public legal person includes its central divisions and any other administrative subdivisions, hence, one of the state treasury sources of revenue is income tax and according to article (111) of the Jordanian Constitution of 1952 the imposed tax shall not exceed persons ability to pay nor the State's requirements for funds. Logically and constitutionally state doesn’t tax  itself, as a result, one could conclude that the similarity between state departments and ministries on one hand, and the official public universities on the other hand, is their tax related status (full exemption status). Moreover, the legislator intentionally mentioned the universities exemption status explicitly by stating that official public universities enjoy full exemption from all taxes, fees and other public duties and implicitly by stating that they are treated in the same way as state departments and ministries. 

But, since governmental universities considered having a separated legal person with financial independence and sources of revenue, the governments have started to think of a way to tax them implicitly since 1985 and explicitly since 1995. According to  The new income tax law no.28 of 2009 which cover the Phase (2010 -Up-To-Date)  article 4 (A) of that law provides that " tax exemption shall cover  … 2-income of public and official public institutions except their rental and key-money income", But, its still valid to argue that public sector universities enjoy full exemption because the same paragraph (A) provides that:' tax exemption shall cover  …4-income of any religious, charitable, cultural, educational, sportive or sanitary not-for-profit public institution', public sector universities are certainly cultural and educational not-for-profit public institutions, their cultural and educational characteristics could be found in Article (6/A) of (JU) Law No. (20) of 2009
  .

Even if one could follow the assumption that these universities income are subject to income tax according to article (4/A/2), unconstitutionality may then arise concerning the applicable tax rate, since according to article (11/B) of income tax law of 2009, public sector universities will be categorized under 14% rate(which is a flat rate) and this contradicts with article (111) of the Jordanian constitution since tax must be imposed in progressive rates not a flat rate.

The study main outcomes could be illustrated as following: 

1- Public bodies don’t always act as public authorities, they are deemed to be engaged in activities as public authorities when they do so under a special legal regime applicable to them, or where they make use of “the public powers”.

2- both AL-Balqa University and Al al-Bayt University article (3) of their laws have mentioned explicitly their legal nature as official public institutions for higher education, whereas, other eight universities laws didn't do so, nevertheless, the laws governing the ten Jordanian governmental universities met the elements which have been specified by LIC in the decision no.(19) of 1965 which means that governmental universities are official public institutions.
3- Since 1979, the Jordanian Legislator have started to unify the legislation  relating to governmental universities including unifying the law that govern public funding  sources and  the law that govern their legal and academic status. 

4- The budget revenue sources of governmental universities mentioned in The JUL of 2009 are different compared to the previous Official Jordanian Universities Law no.42 of 2001, the current law doesn’t contain any reference to the universities shares of custom duty and additional fees. 

5- The drafting of source  item relating to the state financial contribution in the governmental universities have been changed intentionally, the old article (17) referred to the state contribution as an annual  source of revenue, but the new phrasing language ( art.25)  reveal a policy of reducing the public revenue. Contribution to universities budgets.

6- The policy in considering  education as a public good that deserve strong societal support and The shifting from supporting governmental universities budgets  to investing in the marketplace for higher education services may lead to say that  the higher education  has actually become  more and more a private service.
7- Chapter (7) of the Jordanian National Agenda for the years 2006 -2015 provides that the financial support of the government to the public institutions except for (universities and municipalities) must be reduced substantially, and this contradicts with chapter(10) of the same Agenda which redirect the current governmental financial support to central fund and emphasizes on finding new alternative strategies for financing universities from other resources .
8- The gradually removal of the treasury support policy pivot which was repeated in the Prime Minister Official Statements ((No.(10) of 2008, Statement No.(13) of 2009 and  No.(17) of 2010) includes an exception covers the unites that its activities nature demand the continuity of the treasury support, such as: units working in social and training fields, so, these units  certainly include  governmental universities.

9- The  drafter  of The National Strategic Plan Of Higher Education and Scientific Research that covers the period (2007-2012) intentionally considers and understands (the alternative strategies for financing universities from other resources), which is mentioned in higher education chapter(10), to be (additional strategies not alternative one) and bypass the contradiction mentioned in the previous result.

10- The classification of Jordanian governmental universities whether public or official public institution is of a great importance at least from income tax exemption perspective , the criterions of this classification could be found in LIC Decision no.(19) of 1965. 

11- Article (15) of (BAU) law no.13 of 1997, article(27) of (AABU) law no.17 of 1997, article ( 9) of both (AHU) law no.21 of 1999 and (TTU) law no.1 of 2005, article(11) of (GJU) law no.33 of 2006, article (27) of (JU) law no.20 of 2009 have represented the newest explicate will of the legislator (i.e. not to tax official universities), these legal rules have overridden article (3/E) of income tax law of 1985 because when the legislator enacted these rules he must have known that there is an article in income tax law that delegate the executive branch the taxability legal authority concerning official universities and have decided to override  it.
subsequently, the researcher encourages the Jordanian policy makers to reconsider the National Agenda pivots in order to remove the contradiction between them in this field, to take the proper choice either to continue the financial supporting policy of governmental universities or the unfavorable choice  to stop such sponsorship and consider the educational public sector in the same way as the private higher educational sector, and to take in consideration the importance of  the continuation of the tax exemption status as a means of supporting governmental universities.
Endnotes:
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reflections over the trends of governmental entities supervising higher education in Jordan. The conformity between these trends and the cabinet circulated notes related to the state budget and the governmental funding. The main references for this study include universities-related legislations, official and interpretational decisions and official records which will be analyzed. Then, the legal nature and the financial independency of these institutions will be interrogated.


Research limitations: This study explains the legal nature and the financial independency of the public sector universities and doesn’t cover the financial crisis of public universities 


Keywords: Administrative Law; public sector universities; Higher Education, Official Not-For-Profit Institutions.





ملخص


تتناول هذه الدراسة  معالجة الطبيعة القانونية و الاستقلال المالي للجامعات الحكومية من حيث مدى اعتبارها مؤسسات عامة  فقط أو  مؤسسات رسمية عامة، وانعكاس ذلك على مفردات استقلالها المالي، وكيفية تمويلها، واستعراض السياسات المالية في مجال التعليم العالي وبصفة خاصة الأجندة الوطنية، وانعكاساتها على توجهات الجهات الحكومية المشرفة على التعليم العالي في المملكة، ومدى انسجام تلك التوجهات وتناغمها وتقيدها بالبلاغات الرسمية المتعلقة بالموازنة العامة والدعم الحكومي، لذا فإن مراجع هذا البحث ترتكز بالدرجة الأولى على التشريعات المتعلقة بالجامعات الرسمية، والقرارات التفسيرية والوثائق الرسمية، ويسلط الباحثان  الضوء على مفردات الطبيعة القانونية لهذه المؤسسات، ومسألة استقلالها المالي. 


محددات البحث: هذا البحث يعالج الطبيعة القانونية والاستقلال المالي للجامعات الحكومية، ولا يغطي مسألة الأزمة المالية التي تواجهها الجامعات.


الكلمات الدالة: القانون الإداري، الجامعات الرسمية، التعليم العالي، المؤسسات الحكومية غير الربحية.


“The Legal Nature  of the Jordanian Governmental Universities and Their Financial Independency”


Abstract      


      This study explains the legal nature and the financial independency of the public sector (state funded) universities, the question of considering it as a Public institution or as an official Public institution, its financial independence and its funding, to explore the financial policies in higher education, particularly, the National Agenda and its �
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